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United States District Court, Southern District 
of California, Central Division 


Civil Action No. 18765-HW 


CASH DIVIDEND CHECK CORPORATION, a 
Corporation, 

Plaintiff, 
VS. 

LEONARD F. DAVIS and WAYNE LAYTON, 
Doing Business Under the Fictitious Firm 
Name and Style of CASH SAVING CHECK 
CORPORATION, CASH SAVING CHECK 
CORPORATION, 

Defendants. 


COMPLAINT FOR INFRINGEMENT OF REG- 
ISTERED COPYRIGHT AND UNFAIR 
COMPETITION 


Now comes the plaintiff and for cause of action 
against the defendants, and each of them, alleges 
as follows: 

I. 

That the plaintiff is now and at all times alleged 
herein was a corporation organized and existing 
under and by virtue of the laws of the State of 
Colorado, and having its principal place of business 
in Denver, Colorado. 

II. 

That the defendants Leonard F. Davis and 
Wayne Layton are residents of the Southern Dis- 
trict of California, Central Division, Leonard F. 
Davis residing in Long Beach, California, and 
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Wayne Layton residing in Lynwood, California; 
that the [2*] defendants are doing business under 
the fictitious firm name and style of Cash Saving 
Check Corporation at 3425 Firestone Boulevard, 
South Gate, California, within the Southern Dis- 
trict of California, Central Division; that the acts 
of copyright infringement and unfair competition 
complained of herein were committed by said de- 
fendants, and each of them, within said District. 


ITI. 

The Court has jurisdiction of the subject matter 
and of the parties by virtue of §$1338(a) and (b), 
1400(a) and of §1332(a)(1), of Title 28 United 
States Code. 

IV. 

That prior to February 10, 1934, W. V. Mathews, 
who then was a citizen of the United States and an 
employee of plaintiff corporation, created and wrote 
for said plaintiff corporation an original book en- 
titled ‘‘Cash Dividend Check Pay to the Order of.’’ 


NV. 

That said book contains a large amount of mate- 
rial wholly original with the author and is copy- 
rightable subject matter under the Copyright Laws 
of the United States. 

yi. 

That between February 10, 1934, and February — 
15, 1934, plaintiff compiled in all respects with the — 
Copyright Act of March 4, 1909, as amended by 


*Page numbering appearing at foot of page of original Certified 
Transcript of Record. 
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the Act approved March 2, 1913, and all other laws 
governing copyright, and secured the exclusive 
rights and privileges in and to the copyright of 
said book and received from the Register of Copy- 
rights a certificate of registration dated and identi- 
fied as follows: ‘‘February 15, 1934, Class AA 
139152.”’ 
VII. 

That since February 15, 1934, said book has been 
published [3] by plaintiff and all copies of it made 
by plaintiff or under its authority or license have 
been printed, bound and licensed in strict conform- 
ity with the provisions of the Act of March 4, 1909, 
as amended by the Act approved March 2, 1913, 
and all other laws governing copyright. 


VIII. 

That since February 15, 1934, plaintiff has been 
and still is the sole proprietor of all right, title and 
interest in and to the copyright in said book and in 
and to the registration therefor and thereon. 


Les 

That within six years last past and prior to the 
filing of this complaint, the defendants Leonard F. 
Davis and Wayne Layton have caused to be pub- 
lished and placed upon the market a book entitled 
‘“Cash Saving Check’’ which was copied largely 
from plaintiff’s book ‘‘Cash Dividend Check Pay 
to the Order of’’; that the Cash Saving Check Cor- 
poration placed said books upon the market and 
the defendants, Leonard F. Davis and Wayne Lay- 
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ton actively participated therein and have directed 
and controlled said operations; that the activities 
of said defendants, and each of them, constitute in- 
fringement of plaintiff’s registered copyright and 
said defendants are jointly and severally lable for 
said infringement. 
xe 

That a photostatic copy of plaintiff’s registered 
copyrighted book is attached hereto as Exhibit 1; 
that a photostatic copy of the infringing book pub- 
lished by defendants Leonard FE’. Davis and Wayne 
Layton, doing business under the name and style 
of Cash Saving Check Corporation is attached 
hereto as Exhibit 2; that a photostatic copy of the 
Certificate of Registration covering plaintiff’s copy- 
right is attached hereto as Exhibit 3. [4] 


me, 

That said defendants are fully aware that the 
plaintiff and licensed distributors thereof are en- 
deavoring to publish their copyright and to make 
use of the same within the same territory within 
which the defendants are conducting their activi- 
ties; that said action of the defendants has caused 
great damage and injury to the plaintiff for which 
there is no adequate remedy at law; that said de- 
fendants have wilfully infringed upon the regis- 
tered copyright of the plaintiff and with full knowl- 


edge of plaintiff’s copyright and of its activities 


in utilizing said copyright in its money saving plan 
and have thereby aggravated said copyright in-| 


fringement and unfairly competed with plaintiff. 
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Wherefore, plaintiff prays: 


1. That the defendants, and each of them, their 
agents and servants, be enjoined during the pend- 
enecy of this action and permanently from infring- 
ing said copyright of said plaintiff in any manner 
and from publishing, selling, marketing or other- 
wise disposing of any copies of the copyrighted 
work entitled ‘‘Cash Dividend Check Pay to the 
Order of.’’ 


2. That defendants, and each of them, their 
agents and servants, be enjoined during the pend- 
ency of this action and permanently from the un- 
fair practices and acts of unfair competition com- 
plained of. 


3. That defendants, and each of them, be re- 
quired to pay to plaintiff such damages as plain- 
tiff has sustained in consequence of defendant’s in- 
fringement of said copyright and said unfair trade 
practices and said unfair competition and to ac- 
count for: 


(a) All gains, profits and advantages derived 
by [5] defendants, and each of them, by said un- 
fair trade practices and unfair competition; and 


(b) All gains, profits and advantages derived 
by defendants, and each of them, by their infringe- 
ment of plaintiff’s copyright, or such damages as to 
the Court shall appear proper within the provisions 
| of the Copyright Statutes. 
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4. That defendants, and each of them, be re- 
quired to deliver up to be impounded during the 
pendency of this action all copies of said copy- 
righted work, as exemplified by Exhibit 2 hereto, 
in their possession or under their control and to 
deliver up for destruction all infringing copies and 
all plates, molds and other matter for making such 
infringing copies. 


5. That defendants, and each of them, pay to 
plaintiff the cost of this action and reasonable at- 
torneys’ fees to be allowed to the plaintiff by the 
Court. 


6. That the judgment entered in favor of plain-— 
tiff be trebled because of the wilful nature of the 
copyright infringement. 


7. That plaintiff have such other and further 
relief as is just. 


Dated: This 16th day of September, 1955. 
/3s/ LEONARD J. LYON, 


/s/ R. E. CAUGHEY, | 
Attorneys for Plaintiff. [6] 
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ANSWER TO COMPLAINT 


Come now, defendants Leonard F. Davis and 
Wayne Layton sued herein as Leonard F. Davis 
and Wayne Layton, doing business under the fic- 
titious firm name and style of Cash Saving Check 
Corporation, and answering plaintiff’s complaint, 
admit, deny and allege as follows: 


I. 

Defendants do not have any information upon 
which to form any belief concerning the allegations 
of paragraph I of plaintiff’s complaint and upon 
that ground they deny each, every, and all of the 
allegations therein contained. 


TI. 

Answering paragraph II, defendants admit that 
they are residents of the Southern District of Cali- 
fornia, Central [10] Division, and that Leonard F. 
Davis resides in Long Beach, California, and 
Wayne Layton resides in Lynwood, California. Ex- 
cept as herein specifically admitted, defendants 
deny each, every and all of the allegations of said 
paragraph IT. 

Ihe 

Defendants do not have sufficient information to 

form any belief concerning the allegations of para- 


| graphs IV, V, VI, VII, and VITT of the complaint. 


and upon that ground deny each, every, and all of 
the allegations therein contained. 
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IV. 

Answering paragraph IX, defendants admit that 
the Cash Saving Check Corporation placed with 
merchants in the City of South Gate, California, 
eash saving checks and that defendants Leonard 
F. Davis and Wayne Layton participated in the 
said placement of cash saving checks. Except as 
herein specifically admitted, defendants deny gen- 
erally and specifically, in the singular and in the 
conjunctive, each, every, and all of the allegations 
contained in said paragraph IX. 


V. 

Answering paragraph X, defendants admit that 
the cash saving check which was placed with mer- 
chants at South Gate, California, by the Cash Sav- 
ing Check Corporation was for a short period of 
time, to wit, no more than two (2) months, in the 
form as set forth in plaintiff’s complaint as Ex- 
hibit 2 thereof. Defendants do not have any infor- 
mation concerning the remainder of the allegations 
of said paragraph X, and upon that ground deny all 
thereof except that which they have herein specifi- 
eally admitted. 

VI. 

Answering paragraph XI, defendants deny gen- 
erally and specifically, in the singular and in the 
conjunctive, each, [11] every, and all of the alle- 
gations therein contained, and deny further that 
plaintiff has been damaged or injured in any man- | 
ner by reason of the actions of these answering de-— 
fendants. Further answering paragraph XJ, de- 
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fendants further allege that if defendants have in- 
fringed upon the copyright of plaintiff, the said in- 
fringement was not wilfull. 

Wherefore, defendants pray that the complaint 
be dismissed, that they be awarded their costs, and 
for all proper relief. 


Dated: This 24th day of January, 1956. 
/s/ MILTON WILLIAM GORDON, 
Attorney for Defendants. 
Duly verified. 
Affidavit of service by mail attached. 
[Endorsed]: Filed January 31, 1956. [12] 


United States District Court, Southern District of 
California, Central Division 


Civil Action No. 18765-HW 


CASH DIVIDEND CHECK CORPORATION, a 
Corporation, 
Plaintiff, 
VS. 
LEONARD F. DAVIS and WAYNE LAYTON, 
Doing Business Under the Fictitious Firm 
Name and Style of CASH SAVING CHECK 


CORPORATION, 
Defendants. 


FINDINGS OF FACT AND CONCLUSIONS 


OF LAW AND JUDGMENT 


This cause came on for trial, and the Court havy- 
ing heard the evidence and considered the stipula- 


16 Cash Dividend Check Corp. vs. 


tion of the parties, finds the facts and states the 
conclusions of law as follows: 


Findings of Fact 


I. 

That the plaintiff is now and at all times alleged 
in the complaint was a corporation organized and 
existing under and by virtue of the laws of the 
State of Colorado, and having its principal place 
of business in Denver, Colorado. 


ae 
That the defendants are residents of the South- 
ern District of California, Central Division; that 
defendants and the defendant Cash Saving Check 
Corporation are doing business at [14] 3425 Fire- 
stone Boulevard, South Gate, California, within 
the Southern District of California, Central Di- 
vision. 
ITT. 
That the Court has jurisdiction of the subject 
matter and of the parties. 


IV. 
That prior to February 10, 1934, W. V. Mathews 


was the author of that certain work entitled ‘‘Cash — 


Dividend Check Pay to the Order of’’ as exempli- 
fied by Exhibit 1 to the complaint filed herein; that 
said work was published on February 10, 1934, and 


bore thereon the notice of copyright required by © 


Section 19 of Title 17 of the United States Code; 


that subsequent to publication the plaintiff made 
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application for copyright registration of said work 
and received a certificate of registration therefor 
issued by the Register of Copyrights on February 
15, 1934; that the parties in open court stipulated 
to the issuance of said certificate of registration 
and that Exhibit 3 to the complaint is a photostatic 
copy thereof. 

Vie 
~ That the work exemplified by plaintiff’s Exhibit 
1 to the complaint is not subject matter which can 
be covered by a statutory copyright pursuant to 
the provisions of Section 10 of Title 17 of the 
United States Code. 

Vale 
"That subsequent to February 15, 1934, plaintiff 
has continued to publish the work exemplified by 
Exhibit 1 to the complaint and plaintiff is the sole 
proprietor of all of the right, title and interest in 
and to said work and in and to the purported copy- 
right for which the Register of Copyrights issued 
the registration exemplified by plaintiff’s Exhibit 
3 to the complaint. [15] 


VIL. 


That the defendants, Leonard F. Davis and 
Wayne Layton, doing business under the fictitious 
firm name and style of Cash Saving Check Corpo- 
ration, and their successor in interest Cash Sav- 
ing Check Corporation, a California corporation, 
have distributed a work entitled ‘“‘Cash Saving 
Check’’ as exemplified by Exhibit 2 to the com- 
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plaint which was copied from the work of plain- 
tiff as exemplified by Exhibit 1 to the complaint. 


VIII. 

That the photostatic copies attached to the com- 
plaint as Exhibits 1, 2, and 3 have been stipulated 
by the parties as true and correct copies of their 
originals and shall be considered with the same 
force and effect as the originals. 


IX, 
That the said action of defendants have not 
caused any damage or injury to plaintiff. 


Dated: This 6th day of August, 1956. 


/s/ HARRY ©. WESTOVER, 
United States District Judge. 


Conclusions of Law 


T. 

That plaintiff’s original writing of ‘‘Cash Divi- 
dend Check Pay to the Order of”’ is not copyright- 
able subject matter under copyright laws of the | 
United States, and that plaintiff does not have the 
sole and exclusive rights or privileges to the pub- 
lication thereof. 

TT. 
That the complaint must be dismissed. 


It Is So Ordered, and counsel for defendants © 
will submit appropriate judgment in accordance 
herewith. 
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Dated: This 6th day of August, 1956. 


/s/ HARRY C. WESTOVER, 
United States District Judge. 


Judgment 


This cause having come on to be heard and the 
issues having been regularly brought on for trial 
before Honorable Harry C. Westover, Judge pre- 
siding, without a jury, the parties having appeared 
by their respective counsel and the issues having 
been duly tried, and having been considered by this 
Court upon the pleadings and evidence presented 
on trial and upon the briefs by counsel for the par- 
ties, and upon the findings of fact and conclusions 
of law set forth in the open file in this Court on 
BO crisis dayeOl nc. an , 1956, it is 


Ordered, Adjudged, and Decreed: 


(1) That the work exemplified by Exhibit 1 to 
the complaint and relied upon by the plaintiff as 
a statutory copyright upon which registration has 
been secured, as exemplified by Exhibit 3 to the 
complaint is not a valid copyright under the provi- 
sions of Section 10 of Title 17 of the United States 
Code and under the copyright laws of the United 
States. 


(2) That the complaint of plaintiff herein be 
dismissed on its merits. 
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Dated: This 6th day of August, 1956. 
/s/ HARRY C. WESTOVER, 

United States District Judge. 

Approved as to form: 
LYON & LYON, 
By /s/ R. DOUGLAS LYON, 

Attorneys for Plaintiff. 

Lodged August 6, 1955. 


[Endorsed]: Filed, docketed and entered Au- 
gust 6, 1956. [18] 


[Title of District Court and Cause. ] 


NOTICE OF APPEAL 


The plaintiff, Cash Dividend Check Corporation, 
in the above-entitled action, hereby appeals to the 


Court of Appeals for the Ninth Circuit from the | 


Judgment entered in the above-entitled action on 


August 6th, 1956, and from each and every part 
thereof. 
LYON & LYON, 


/s/ R. BK. CAUGHEY, 
Attorneys for Plaintiff- 
Appellant. 
Affidavit of service by mail attached. 


[Endorsed]: Filed August 7, 1956. [19] 
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ORDER 


This cause having come before the Court to be 
heard upon the motion of Plaintiff-Appellant, 


It Is Hereby Ordered: 


That the time for the filing of the record on the 
appeal and docketing of the appeal taken in the 
above-entitled case be and hereby is extended from 
September 17, 1956, to and including October 17, 
1956, which is less than ninety (90) days from date 
the Notice of Appeal was filed. 


Dated September 14, 1956. 


/s/ HARRY C. WESTOVER, 
United States District Judge. 


[Endorsed]: Filed September 14, 1956. [26] 


In the United States District Court, Southern 
District of California, Central Division 


No. 18765-H W 


CASH DIVIDEND CHECK CORPORATION, 
Plaintiff, 
Vs. 
LEONARD F. DAVIS and WAYNE LAYTON, 
etc., 
Defendants. 


Honorable Harry C. Westover, Judge Presiding: 
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REPORTER’S TRANSCRIPT OF 
PROCEEDINGS 


Thursday, June 7, 1956 
Appearances : 


For the Plaintiff: 
LYON & LYON, by 
R. E. CAUGHEY, ESQ. 


For the Defendants: 
MILTON WILLIAM GORDON, ESQ. 


Thursday, June 7, 1956—10:00 A.M. 


The Clerk: No. 18765-HW Civil, Cash Dividend 
Check Corporation vs. Leonard F. Davis, et al., 
trial. 

Mr. Caughey: Ready for the plaintiff, your 
Honor. 

Mr. Gordon: Ready for the defendant, your 
Honor. | 
The Court: You may proceed. I have read your 
pleadings and read your pretrial memorandum. You 
can go ahead. I think I know what the issues are in 

this ease. 

Mr. Caughey: Just a brief statement, your 
Honor? 

The Court: All right. 

Mr. Caughey: As your Honor knows from read- 
ing the pleadings and the memorandum, this is a 
copyright case under the Copyright Law of the 
United States. The particular copyright is under the 
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first section of Section 5, the first subdivision of 
Section 5, book classification. 

This particular classification is, as your Honor 
probably knows, a catch-all classification in the 
Copyright Office where they put everything else 
that isn’t covered by the succeeding classifications. 
So, therefore, although this is to be designated a 
book as far as the copyright laws are concerned, I 
think it might more properly be designated as an 
expression of intellectual effort, where you have 
an expression, because there are different things 
that are covered by that classification, such as ac- 
counting forms, various and sundry [38*] things 
which are, although generally classified as a book, 
are not what you would ordinarily classify as a 
book. However, they are expression of intellectual 
effort. 

Now, when we consider a copyright, many of the 
cases state that originality is necessary. There are 
some cases to the effect that originality is not neces- 
sary insofar as certain 

The Court: Now, you are arguing the law in this 
ease. Let’s find out what the facts are. 

Mr. Caughey: No, I am not arguing the law. I 
want to focus your Honor’s attention to this fact. I 
want to make my point, that there is originality in 
this case. This is a case where we do have, not only 
originality, but we have, as the evidence will show, 
something that is actually new. Not only have we 
originality, therefore, but this is actually new, as 
the evidence will show, because this particular form 


*Page numbering appearing at top of page of original Reporter 
Transcript of Record. . 
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of what I will call basically a check, is something 
that had never been used before the particular pur- 
pose for which it was used. 

The Court: Your statement is not evidence in 
this case. If you just eall your witnesses and let the 
witnesses testify, we will find out about this case. 

Mr. Caughey: All right, sir, if that is what you 
wish. 

The Court: Call your first witness. [4] 

Mr. Caughey: Mr. Gordon. 


BERT GORDON 
called as a witness by and on behalf of the plaintiff 
herein, having been first duly sworn, was examined 
and testified as follows: : 
The Clerk: Will you state your name, please? 
The Witness: Bert Gordon, G-o-r-d-o-n. 


Direct Examination 
By Mr. Caughey: 


Would you please state your name? 
My name is Bert Gordon. 
Where do you reside? 
I reside in Denver, Colorado. 
What association, if any, do you have with 
the plea eats in this action ? 

A. I am the president of the Cash Dividend 
Check Corporation. 

Q. How long have you been president of that 
corporation ? A. Since 1952. 

Q. Have you any other business, Mr. Gordon? 


OPOoPe 
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A. Yes. 

Q. What is it? 

A. Jam the president of the Gordon Stores Co., 
Ine., [5] 

Q. And that operates where ? 

A. We have a small chain of department stores 
in three states. There are 11 stores. 

Q. Inthe West? 

A. Colorado, Texas, and New Mexico. 

Q. When did you become associated with the 
Cash Dividend Check Corporation, the plaintiff? 

A. In 1951. 

Q. Would you state the factors that caused you 
to become associated with that concern ? 

A. Perhaps I misinterpreted you. I became as- 
sociated with the Cash Dividend Check Corporation 
as of February 1, 1952. I believe it was at the time 
that our group acquired control of the voting stock 
of the Cash Dividend Check Corporation. 

Q. Had you had some contact with the corpora- 
tion prior to that time? Ae ces: 

Q. Would you state what that was? 

A. In 1951, one of their representatives called at 
our office in Denver and presented this very unique 
and original, what we will call a stamp plan, and 
we were very much taken with its copyrighted cash 
dividend check. We saw certain features in it which 
we had never been exposed to before. We had in- 
vestigated at times various stamp plans, but noth- 
ing ever appealed [6] to us such as this. 

We tried it in our Leadville, Colorado, store first. 


26 Cash Dividend Check Corp. vs. 


(Testimony of Bert Gordon.) 

We had such an outstanding result with its usage 

that we checked into the company and found that it 

could be purchased, and then we arranged for the 

purchase of the outstanding stock of the company. 
Q. You are using it in the stores since that time? 


Have you continued to use it? A. Yes. 
Q. With success, Mr. Gordon? 
A. Yes, sir. 


Q. When you say success, what was the nature 
of the success? Did it increase the sales, or what? 

A. In our first experience, we had over a 40 per 
cent increase in our volume within the first six 
months of its usage. Subsequent history has varied 
somewhat near that figure, I would say. 

Q. As I understand you, this success in your own 
stores caused you to take over control, purchase 
control of the plaintiff corporation, is that correct? 

i, wiles; sir 


Q. Since you and your group took control of the 


corporation in 1952, what, if anything, have you 
done insofar as the exploitation of the copyright 
here involved is concerned ? 

A. We have been spreading into various other 
states. [7] We are operating in California, Colo- 
rado, Montana, Texas, Oklahoma, Michigan, Illinois, 
Missouri, and so forth, in our process of national 
development. 

Q. In what manner have you exploited this par- 
ticular copyright? Have you licensed or franchised 
others, or just how have you carried on the busi- 
ness ? 


Leonard FE’. Davis, et al., etc. 27 


(Testimony of Bert Gordon.) 

A. As a general principle, we have licensed dis- 
tributors in various regions, geographical regions. 
Under this licensing arrangement they pay a royalty 
fee to us for the use of the copyright. 

Q. Have you a distributor in Southern Califor- 
nia, or licensee ? A. Yes, sir. 

Q. What is their name? 

A. Their corporation is known as Check System, 
Incorporated. 

| Q. Who is the party who is the foremost man in 
that corporation, do you know? 


A. Mr. Earl W. Beebe. 

@. Are they operating in Southern California? 

A. Yes, sir. 

Q. Within the territory of South Gate and vicin- 
ity? A. Yes, sir. 

Q. You testified that you purchased control of 


the corporation. It is a corporation, is it? [8] 

A. Yes, sir. 

Q. And a corporation of what state? 

A. The state of Colorado. 

Mr. Caughey: May your Honor please, in the 
pleadings there was a denial made for lack of in- 
formation and belief that this was a corporation. If 
Mr. Gordon 

Mr. Gordon: I will stipulate, your Honor. 

Mr. Caughey: I have a certified copy available. 
With the stipulation, it is not necessary to use that. 

Q. Ishow you a check, Mr. Gordon, which I will 
call a check, entitled Cash Dividend Check Corpo- 
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ration on the top, and ask you to look at the same 
and ask you if you can identify it? 

A. Yes, sir. I can identify this. It is the property 
of our corporation. 

Q. That is a cancelled check? A. Yes, sir. 

Q. One that has gone through the bank, is that 
right? A. Yes, sir. 

@. Would you state whether or not that is or is 
not a negotiable instrument as it is there? 

A. As it is here, yes, sir. 

@. What did you have to do insofar as your re- 
lationship with the bank or other concerns to make 
that a negotiable instrument? What did you have 


to do? [9] 
Did you have to make arrangements with the 
bank or what? A. Yes, sir. 


Mr. Gordon: If your Honor please, I will object 
on the grounds that the instrument speaks for itself. 
It contains negotiable words and it certainly is in 
the form of a negotiable instrument. 


The Court: You are not denying it is negotiable? 


Mr. Gordon: That’s right. It is negotiable. 

The Court: I will sustain the objection. He 
agrees it is negotiable. 

Mr. Caughey: That’s all right. That is what I 
wanted to establish. 


Q. This is a cancelled check which came from the | 


files of the corporation, is that correct? 
A. Yes, sir. 


Mr. Caughey: I will ask that the cancelled check | 


identified by the witness be admitted in evidence. 


G 
“ 
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The Court: It may be received in evidence. 
The Clerk: Exhibit 1. 


(The document referred to was received in 
evidence and marked as Plaintiff’s Exhibit No. 


1.) 


Mr. Caughey: There was also a denial made in 
the pleading, may your Honor please, for lack of 
information and belief, as to the certificate of regis- 
tration secured, the [10] copyright certificate se- 
eured. [s Mr. Davis making any point of that? 

Mr. Gordon: No. For the purpose of saving 
time, we will stipulate there was an application 
made and a certificate rendered by the Copyright 
Office as set forth m the complaint. 

Mr. Caughey: Thank you. 

Q. Now, this copyrighted, we will call it a check, 
that your corporation is exploiting, Mr. Gordon, has 
it been in the form of Exhibit 1 since your group 
took over the corporation ? A, MUGS, sim 

Q. Was that the form which was presented to 
you at the time your group took over the corpora- 
on A. Yes, six. 

* Gordon: To that I will object, your Honor, 
as re original form would be the best evidence. 

The Court: Overruled. Aren’t you stipulating 

| that 

: When you filed for your copyright, did you file a 
form of the check? 

Mr. Caughey: Oh, yes. That is shown on the cer- 
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tificate of registration, that the copies were received. 
The date of receipt is shown. 

The Court: And is this the form? 

Mr. Caughey: Yes, sir. 

The Court: That was presented? [11] 

Mr. Caughey: Yes, sir. 

The Court: Objection overruled. 

Mr. Gordon: If your Honor please, I would like 
to point out to the court that the form which is being 
presented to the court bears the year 1952 thereon. 
The copyright was applied for in 1934, and we are 
very much concerned as to whether or not the orig- 
inal was the same as this 1952 check which has been 
presented as an exhibit in the complaint. 

The Court: This witness says it is the same. 

Mr. Caughey: May your Honor please, of 
course 

The Court: If that was an issue, you could very 
easily have discovered what the original form was. 

Mr. Gordon: We have attempted to. We have 
written to the United States Patent Office and the 
Copyright Office and received a letter back from the 
office which stated that their records show that both 
copies of this work were returned to the claimant 
March 3, 1934, so we had no way of knowing what 
the original looked like. 

Mr. Caughey: Of course, the year was changed 
from time to time, because you redeem them in a 
specific year, but that is the only change made. 

The Court: Objection overruled. If the defend- 
ant had any question, I think the defendant could 


| 
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have found out by the use of discovery proceedings 
and looked at the original check, if the original 
check was available. [12] 

Mr. Gordon: All right. 

The Court: This witness says they were the 
same and I will take the witness’ testimony until 
you can show me to the contrary. 

Mr. Gordon: Yes, your Honor. 

The Court: The depository has always been the 
Central Bank & Trust Company, of Denver, Colo- 
rado? 

The Witness: Yes, sir, in that region. 

The Court: I assume that these checks were 
given out to the various customers and they ob- 
tained these stamps from the places of business 
where they do business, and after obtaining the 
stamps, they put the stamps on the back of the 
check, and when they get a hundred stamps on the 
back of the check, then they can cash the check for a 
dollar? 

The Witness: Yes, sir. 

The Court: All right. 

Q. (By Mr. Caughey): In your testimony, you 
referred to the fact that you had previously con- 
sidered other stamps or use of other stamps. 

A. Yes. 

Q@. Had you any one particular stamp in mind 
you had considered prior to getting into this plain- 
tiff corporation ? 

A. Yes, sir. The largest stamp company in the 
United States, I believe, is Sperry and Hutchinson 
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Company, S & H Green Stamps. They have had a 
man calling on our firm for over [13] 25 years try- 
ing to sell us. 

Q. Are you familiar with the method that they 
use ? A. Yes, sir. 

Q. In utilizing their stamps? A. Yes, sir. 

Q. Would you briefly state it to the court? 

A. Yes, sir. You purchase stamps from them and 
then you hand them out at the rate of one for each 
10-cent purchase from your customer. In other 
words, if a customer bought $1.00 worth of mer- 
chandise, you would give 10 stamps. The customer 
in turn accumulates these stamps and pastes them 
into a little booklet, and then they take the booklet 
to a redemption center that is owned by S & H 
Green Stamp Company, and for so many books of 
stamps, they are entitled to receive various forms of 
premiums, such as toasters, lamps, and many and 
various sundry items. 

Q. The stamps which the court referred to in 
questioning you, are those stamps which are fur- 


nished by your corporation? A. Yes, sir. 
Q. For the purpose of applying them to the back 
of the check? A. Yes, sir. 


The Court: You sell these stamps to the mer- 
chants? 

The Witness: Yes, sir, and provide them with 
these [14] 

The Court: With the blank checks? 

The Witness: Yes, sir. 

The Court: All right. 
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Q. (By Mr. Caughey): Now, have you found 
it 18 necessary in some states, in order to comply 
with the provisions of the corporation laws, the laws 
of the various states, to secure permits to do busi- 
ness under this particular way of doing business ? 

A. Yes, sir. 

Q. How about the State of California ? 

A. Yes, sir, very decidedly in this state. 

Q. In other words, the State of California takes 
the position it is necessary to secure a permit to do 
business as you are doing it in exploiting this par- 
ticular copyright ? 

A. Yes, sir. We first registered with the state 
and then we later formed a separate corporation in 
the state, and also the Commissioner of Corpora- 
tions ruled that a certain statute was in force that 
requires any company issuing stamps with cash 
value, in which the public receives cash, you have to 
qualify with the Commissioner of Corporations 
under the Securities Act, and we therefore had to 
secure a permit from the Commissioner of Corpora- 
tions, and we pay a fee, as a matter of fact, for each 
stamp that we dispense in the state. 

Mr. Caughey: May your Honor please, I have 
the permit available, and exhibiting it to Mr. Gor- 
don might be all [15] that is necessary. 

I just want to show we have complied with the 
laws of the state, so there won’t be any question. 

Mr. Gordon: May I see it? 


(Mr. Caughey handing document to Mr. Gor- 
don.) 
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Mr. Caughey: It may be that Mr. Gordon’s | 
clients have also done this to show that they carry on | 
similar business. 

Mr. Gordon: I will stipulate, your Honor, that 
the plaintiff has complied with the laws of the State | 
of California with regard to incorporation and the 
distribution of its securities. 

Mr. Caughey: Thank you. 

Q. Mr. Gordon, you mentioned a number of 
states in which the copyright is being exploited. Is 
this a constant expanding of your business? Have 
you plans to expand it to other states? Is that the 
procedure ? | 

A. Yes, sir, with a normal growth pattern. 

Q. Is this a substantial business, Mr. Gordon, 
that is being carried on by the corporation ? 

A. Yes. 

Q. Can you give some idea of the business so 
that the court may have some idea of what is in- 
volved here, particularly on the question of dam- 
ages? I think the court has the power to assess what- 
ever damages he sees fit in a copyright [16] case. 

A. Yes. It is becoming a very large business. For 
example, the volume used, for example, in dollars 
and cents volume, we have one account here in 
Southern California that is over—almost $400,000 a 
year for our stamps, just one firm with seven stores. 

Naturally, of course, grocers’ volume is the lare- | 
est. We surround grocers with other small accounts, © 
supporting accounts. 

Tt has been our custom to print the names of the 
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various dealers on some of the blank area on the 

check to show the customers where they may shop 
-and get these cash dividend stamps. 

Q. That is, you print the name on the back of the 
check in the place where the stamps are applied so 
that they are covered by the stamp when they apply 
the stamp ? 

A. They don’t cover up the squares, sir. When 
the stamps are affixed to the inside, of course, it 
covers up all legends and names. 

The Court: When did you first come to Califor- 
nia? 

The Witness: 1953, sir, I believe. 

Q. (By Mr. Caughey): 1953? 

A. Or 1952. It may have been in the latter part 
of 1952 or early part of 1953. I am not just sure. 

Q. Are you familiar with the location in which 
the defendants are doing business, the defendants in 

| this action? 

A. Well, I am from Denver, sir. I am not ex- 
actly sure, but I know it is within the Southern Cal- 
ifornia territory that is franchised out to this Check 
System. 

Q. Have the activities of the defendants, to your 
knowledge, interfered with the exploitation of your 
copyright within this territory ? me YS, Sir. 

Mr. Gordon: If your Honor please, I believe 
that asks for a conclusion of the witness. 

The Court: Sustained. 

Q. (By Mr. Caughey): Is your licensee doing 
business in the same territory within which the de- 
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fendant is doing business? A. Weshsir. 

Mr. Caughey: I believe that’s all of this witness, 
your Honor please. 

The Court: Cross-examine. 


Cross-Examination 
By Mr. Gordon: 


Q. Mr. Gordon, prior to the time you say you 
took an active participation in the plaintiff corpora- 
tion, you had been approached by other dealers in 
stamp plans, is that correct? [18] 

A. Yes, sir. 

Q. So that the stamp plan is not a unique idea, 
is it? I mean there were others who were using 
the stamp plan. 

A. JI don’t quite follow you, what you mean by 
stamp plan. Could you clarify that a little? 

Q. You spoke about the S & H stamp plan rep- 
resentative having come to visit with you. 

A. Yes. 

Q@. And attempted to secure your business, is 
that right? A. Yes, sir. 

@. Do you know whether there are other stamp 
plans other than S & H stamp plan? 

A. Yes, sir. 

Q. Do you know the names? 


A. There are firms such as Red Stamps, Brown | 


Stamps. 


Q. In fact, there are several stamp companies. 


A. Yes. 
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Q. That have different color stamps and differ- 
ent name stamps, but their purpose is to have the 
public receive some redemption value on those 
stamps, is that correct? 

A. Ultimately. A lot of them have printing—it 
is ambiguous what the value is. I don’t know. 

Q. Have you ever heard of the National Busi- 
ness Promotion Corporation? [19] 

A. Yes, sir. 

Q. They are a California corporation ? 

A. I am not sure they are a corporation. They 
are in California, yes. 

Q. Do you know what plan that is? 

A. Yes, sir. 

@. Is it similar to the one which the plaintiff 
is using in this case and the defendant? 

A. In what form are you referring to? It is 
probably incidental, but we also have a court case 
with them. 

Q@. May I ask you this? Do you know whether 
or not they are also using a check form for the dis- 
tribution of their stamps? A. Yes, sir. 

@. And the same procedure is used by that cor- 
poration for the pasting of stamps upon the back 
of the check, is that correct? Peeves cit” 

Q. Let me ask you this. In what way, Mr. Gor- 
don, is your stamp plan different from the other 
stamp plans which now exist? 

A. Well, first 

The Court: Now, that may be a little confusing, 
because evidently there are several companies that 
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use the check plan, and the check plan may be dif- 
ferent from the ordinary [20] plan as used by the 
Green Stamp Company. 

Mr. Caughey: Now, your Honor please, I have 
looked at the particular check to which Mr. Gordon 
refers, and I might state that there is now ltiga- 
tion pending against this particular concern for 
violation of this copyright. 

The Court: May I ask the witness a question? 

Mr. Caughey: Certainly. 

The Court: Do you know when the company 
was organized that counsel is speaking about? 

The Witness: Very well, sir. 

The Court: Do you know when it was or- 
ganized ? 

The Witness: Yes, sir. 

The Court: When? 

The Witness: If I may give a little history to 
the Court, this gentleman, Mr. Brown—is that his 
name on the check? 

Mr. Gordon: .The name T. 8. Brown appears. 

The Witness: Mr. T. S. Brown came to Denver 
in 1951 seeking a franchise for the State of Cali- 
fornia and acquired all of our information and 
came back—this occurred prior to our acquiring 
control of the company—and after receiving all this 
information, he came back here and the corpora- 
tion never heard from him again. 

When we started doing business out here, we ran 
into this situation here where he had copied our 
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cash dividend [21] check, and so we filed a lawsuit, 
I believe it was in 1953, against this company. 

The Court: When was the company organized ? 
You said you knew. 

The Witness: It had to be organized some 
time—— 

The Court: I am not asking when it had to be 
organized. You don’t know? 

The Witness: Between 1951 and 1953, sir, in 
that two-year area. 

The Court: All right. 

Q. (By Mr. Gordon): Mr. Gordon, of your 
own knowledge, now, do you know whether your 
franchise dealer has any dealings with a company 
called O. K. Baby Shop? 

The Court: May I ask a question? According to 
the testimony of this witness, they came to Califor- 
nia and then they organized a corporation. Do you 
have a franchise? Do you give a franchise to the 
entire state or to a part of the state to an indi- 
vidual? 

The Witness: In California, since it is a large 
state, we have split it into two or three sections, 
sir. 

The Court: And have you given a franchise to 
the section around Los Angeles? 

The Witness: Yes, sir. 

The Court: To whom did you give the fran- 
chise ? 

The Witness: Check System, Incorporated, of 
San [22] Marino. 
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The Court: Of San Marino? 

The Witness: Yes, sir. 

The Court: When did you do that? 

The Witness: I believe it was in November, 
1954. They were the second franchise holder in this 
area. We previously had a franchise holder in 
1952, the latter part of 1952. 

The Court: Who was he? 

The Witness: A partnership composed of Mr. 
Haymes and Mr. Booth. 

The Court: What happened to that franchise? 
Was it cancelled out or is it still going? 

The Witness: They cancelled out. 

The Court: When was it cancelled? 

The Witness: In 1953. 

The Court: Then after you cancelled the fran- 
chise with Haymes and Booth, you gave the fran- 
chise to the Check System, Incorporated, of San 
Marino? 

The Witness: Yes. We operated ourselves tem- 
porarily while we secured a new distributor. 

The Court: When you talk about franchise, will 
you designate who you are talking about? You 
asked a question about the franchise dealer. 

Mr. Gordon: I see what you mean. 

Q. Now, Mr. Gordon, the present franchise 
holder, the [23] Check System Corporation, do you 
know whether or not they have ever dealt with or 
had any negotiations for dealing with the O. K. 
Baby Shop in South Gate? 
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A. I myself would be somewhat unable to an- 
swer that. 

The Court: If you don’t know, there is no dis- 
grace in saying you don’t know. 

The Witness: No, sir. 

Q. (By Mr. Gordon): If I were to ask you 
the same question with respect to these named 
businesses in South Gate, would your answer be 
the same? The names I am going to give you are 
Brad’s Bike Shop, Household Hardware &- Paint 
Company, Buc’s Union Oil Service, Western Motor 
Rebuilders, Bill’s Quality Meats, Firestone Pottery 
& Gift Shop, Turnbull Bros. Paint Store, Martin’s 
Cleaning Plant, Parson’s Pharmacy, Martin’s 
Radio Center, Layton Rents, and Davis Market? 

Mr. Caughey: If your Honor please, unless he 
can show some materiality of the question, I am 
going to object. 

The Court: If he doesn’t know, all he has to 
Say 1s no. 

Mr. Caughey: That’s right, but I am objecting 
to the question before he answers, because I don’t 
think it is proper. 

The Court: Overruled. 

The Witness: Yes, I have heard of the Davis 
Market. 

The Court: The question is of your own knowl- 
edge, [24] not what you have heard. The question 
was of your own knowledge. 

The Witness: Yes, sir, Davis Market. 

Q. (By Mr. Gordon): You know there have 
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been dealings or negotiations between your present 
franchise holder and Davis Market, is that correct? 

A. You mean where he sold Davis Market? 

@. Where he what? 

A. You mean where my franchise holder has 
sold Davis Market? 

Q. He has sold or attempted to sell your system 
to any of these named persons or firms. 

The Court: Do you know what your franchise 
holder does? 

The Witness: Yes, sir. I get a monthly report 
of their activities and who they sell. 

The Court: Well, that’s hearsay. Of your own 
knowledge, now, have you ever called upon any of 
these parties? 

The Witness: Personally, no, sir. The territory 
is entrusted to our franchise holder and he ren- 
ders 

The Court: All you know about it is the reports 
you get from the franchise holder? 

The Witness: Yes, sir. 

Mr. Gordon: J have no further questions, your 
Honor. [25] 

The Court: Any other questions? 

Mr. Caughey: No, sir. 


The Court: You may step down. 
(Witness excused.) 


The Court: Call your next witness. 
Mr. Caughey: Mr. Davis. 
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LEONARD F. DAVIS 
one of the defendants, called as a witness by the 
plaintiff herein, having been first duly sworn, was 
examined and testified as follows: 


The Clerk: Will you be seated and state your 
name, please ? 
The Witness: Leonard F. Davis. 


Direct Examination 
By Mr. Caughey: 

Q. Would you please state your name? 

A. Leonard F. Davis. 

Q. Are you the Leonard F. Davis who is one of 
the defendants in this action? A. Yes, sir. 

Q. I note there is another defendant, Wayne 
Layton. Do you know Mr. Layton? 

A. Yes, sir. 

Q. Is he the gentleman sitting in court [26] 
here? A. Yes, sir. 

@. What association have you with Mr. Layton 
in a business way ? 

A. Well, he has a business right across the street 
from me down a little ways. 

Q. Are you and Mr. Layton doing business under 
the firm name and style of Cash Savings Check 
Corporation ? 

A. Yes, sir. 

Q. How long have you been engaged 

The Court: May I ask a question here? 

Mr. Caughey: Yes, sir. 

The Court: Is this a fictitious name? Can they 
use corporation in a fictitious name ? 
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Mr. Gordon: If your Honor please, it is not a 
fictitious name. There is a corporation. 

The Court: Known as Cash: 

Mr. Gordon: Cash Savings Check Corporation, 
which was incorporated September 12, 1955. The 
corporation number is 308851. The date is Septem- 
ber 12, 1955, being prior to the filing of the com- 
mencement of this action. 

Mr. Caughey: In view of the statement of coun- 
sel, may we have an amendment of the complaint to 
show that the Cash Savings Check Corporation is a 
corporation instead of a fictitious name? 

The Court: Yes. I never heard of a fictitious 
name [27] using the word corporation before. 

Mr. Gordon: That is correct, your Honor. 

The Court: I didn’t think it was allowed. 

Mr. Caughey: It has been done, sir. 

The Court: Has it? 

Mr. Caughey: Yes, sir. 

The Court: All right. [ am learning something | 


new every day. | 
Mr. Caughey: A lot of companies when they do’ 
business as a fictitious firm name will use the cor-| 
poration name as a fictitious firm name. 
Q. Are you associated with the Cash Savings | 
Check Corporation, a California corporation, Mr. | 
Davis? A. Yes. | 
Q. What is your position with that concern? | 
A. President. \ 
Q. What is the position of Mr. Layton with that, 
concern ? A. Vice president. ! 
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Q. Is it a fact that you and Mr. Layton caused 
this corporation to be formed ? A. Yes, sir. 

Q. And for the purpose of engaging in the busi- 
ness which the corporation is carrying on? 

A. That’s nght, sir. [28] 

Q. What is the business of that corporation? 

A. Itis—well, we use it for advertising purposes 
is what we use it for. 

Q. What is that? 

A. We use it for advertising. 

Q. Would you be a little more explicit on what 
you mean by advertising? 

A. We are using the Cash Saving Check Cor- 
poration 

Mr. Gordon: If your Honor please, in order to 
save the time of the court, I have a copy of the 
articles of incorporation. They certainly will tell 
what the powers and the purposes of the corporation 
are. 

Mr. Caughey: That is general. I want him to be 
more specific as to what the corporation is actually 
doing. 

Mr. Gordon: We will stipulate the corporation 
is actually distributing the check form of cash sav- 
ings check. 

Mr. Caughey: Such as shown in Exhibit 2 to the 
complaint ? 

Mr. Gordon: No, sir. Counsel remembers Mr. 
Davis and I appeared at your office upon the filing 
of the complaint and we at that time attempted to 
work out a settlement 
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Mr. Caughey: We won’t go into that. 

Mr. Gordon: But at that time we sent to you a 
new form of check. 

Mr. Caughey: I understand. [29] 

Mr. Gordon: Which is now in use. 

Mr. Caughey: I will bring that out by the wit- 
ness. 

Q. When did this corporation go into business, 
Mr. Davis? When did it first engage in business ? 

A. We started in business, I believe, the last of 
August, in 1955. 

The Court: That is not particularly true, is it? 
The corporation didn’t start in business. The corpo- 
ration was not organized at that time. 

Mr. Gordon: That’s right. They were at that 
time attempting to organize themselves so they 
could. 

The Court: As individuals, you started business 
in August, is that right, as individuals? 

The Witness: Yes. 

Q. (By Mr. Caughey): And you continued as 
individuals doing business until the corporation was 
formed, is that correct? 

A. Well, it was formed before—well, I don’t 
know. I guess legally it isn’t formed until the date 
seal on the corporation. 

Mr. Caughey: That is correct. 

The Court: What was the date of the corpora- 
tion ? 

Mr. Gordon: September 12, 1955, your Honor. 
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Q. (By Mr. Caughey): So, therefore, for a rela- 
tively short time prior to the formation of the 
corporation, you carried [30] on the business as in- 
dividuals? 

A. As far as any finance or anything like that, 
no. We just started. We didn’t do any business until 
after we received that. 

The Court: May I ask a question? 

Mr. Caughey: Yes. 

The Court: Did you issue any checks before the 
corporation was formed? Were there any checks 
issued or any stamps sold before the corporation 
was formed ? 

The Witness: Yes, there was. 

The Court: When did you first start to issue the 
checks or sell the stamps? 

The Witness: I believe it was September—no, it 
was August, right the last of August, sir. 

Lhe Court: The latter part of August? 

The Witness: Yes. 

The Court: Then in September the corporation 
was formed and the corporation took over all its 
business ? 

The Witness: Yes. 

The Court: All right. 

Q. (By Mr. Caughey): Prior to the time the 
corporation was formed, the ones who were carry- 
ing on the business were Mr. Layton and you, is that 
correct ? A. That’s right. 

Q. Now, I show you Exhibit 2 to the complaint, 
Mr. [Davis, which by the pleadings is admittedly a 
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check which was issued either by the corporation or 
by you and Mr. Layton prior to the time the corpo- 


ration was formed. A. Yes, sir. 
Q. Do you recognize that check? 
A. Yes, sir. 


Q. What is it? 

A. It is the one we started out with, the check 
itself. 

Q. And you distributed those checks to mer- 
chants in South Gate, did you? 

A. The ones that are listed there, yes, sir. 

Q. The ones that are listed on the check, whose 
names are printed on the check, is that correct? 

A. That’s right. 

Q. You supplied stamps to ae concerns ? 

A. Yes, sir. 

Q. For the purpose of applying the stamps to the 
back of the check in the space provided for, is that 
right? A. That’s right. 

Q. Prior to the time you and Mr. Layton caused 
this check to be printed or produced, you had knowl- 
edge of the activities, did you not, of the plaintiff 
corporation and its licensees ? 

A. Now, if I understand you right, you mean by 
knowing them, or [32] 

Q. No. You knew what they were doing? 

A. No, I did not. 

@. You had never seen any of their checks prior 
to the time Mr. Layton and you went in business ? 

A. Oh, yes, I seen the checks. 

Q. So you had seen them and you were aware of 
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the fact they were engaged in this check business in 
Southern California, were you not? 

A. Well, I seen a check. I did not know them 
personally or the company. I haven’t seen many of 
them. 

Q. I did not ask you that. [ am talking about the 
check itself and the fact that you knew they were 
engaged in business here through their own efforts 
or through a franchise holder in Southern Califor- 
nia. 

A. The only way I knew was I happened to get 
hold of one of them through the Lowa Pork Shop, is 
all. 

Q. What’s that? I didn’t understand. 

A. I was shopping at the Lowa Pork Shop and 
got hold of one of them, and I thought it was a good 
idea. 

Q. You thought it was a good idea? 

A. That’s right. 

The Court: When was this? 

The Witness: That was in around about May or 
so of 1955. 

Q. (By Mr. Caughey): Then you contacted Mr. 
Layton and [33] told him about it? 

A. There was also another one there. There is a 
Cash Discount Coupon check that they were using, 
and I looked at both of them, and we used that to 
help set up this advertising idea that we had. 

Q. So that you had this check of the plaintiff 
corporation available at the time that you made up 
your check, is that correct? A. That’s right. 
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Q. Asa matter of fact, you practically copied it, 
didn’t you? 

A. Well, yes, it is about the same. We didn’t try 
to copy it word for word. We used their idea. 

Q. You are still engaged, the corporation, the 
Cash Savings Check Corporation is still engaged in 
this business; is that correct? A. That’s right. 

@. Are you and Mr. Layton the sole owners of 
the corporation ? A. No, we are not. 

Q. Are there others also that are stockholders? 

A. Yes, sir. 

Q. Where are you engaged in business, what par- 
ticular vicinity in Southern California? 

A. South Gate. [34] 

Q. Just within the city limits of South Gate? 

A. Yes. 

Q. Do you use this check in your own business, 


Mr. Davis? A. Yes, we do. 
@. And the stamps in your own business? 
A. Yes. 
Q. You operate Davis Markets, do you? 
A. That’s right. 
Q. You have found, have you not, that by the 


use of this check you have increased your sales con- 
siderably ? 

A. I have increased my sales, yes. 

Q. Have you had any contact whatsoever prior 
to today with any official of the plaintiff corpora- | 
tion ? A. Yes. 

Q. Who? 

A. T don’t know their name, but they came in, | 
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and I believe they said that they had a franchise for 
Southern California. 

Q. When was that? 

A. Iam not sure of the date, but it was some- 
where in October, I believe. 

Q. Subsequent to that time, you commenced your 
operations ? 

A. Wait a minute. It would have to be before 
that. It [85] would have to be the first of Septem- 
ber, because they served me with the notice in the 
last part of September, so it had to be the middle of 
September when they saw me. After that time I 
never seen any of them. 

Q. Has anybody contacted you relative to using 
this particular check prior to the time you saw the 
check that you stated, I believe, was in the Oaks 
Market, or where was it you first saw one of these 
checks? A. Iowa Pork Chops. 

Q. Had anybody connected either with the plain- 
tiff corporation or any franchise holder or licensee 
contacted you prior to that time? 

A. No, not from this company. 

Q. Not from this company? A. No. 

Q. Had they from some other company ? 

A. The Cash Discount Corporation had ap- 
proached me on it, but that is the only one. 

Mr. Caughey: May your Honor please, I might 
state for the benefit of the court that that corpora- 
tion which he has now referred to is the defendant 
in another action pending in this Federal District 
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and that Mr. Brown is one of the persons who 
formed that particular corporation. 

Q. How long did you use this check, which is 
exemplified by Exhibit 2 to the complaint, for how 
long a period of time [86] did you use it? 

A. When they served me with the papers, I im- 
mediately went to my attorney and showed it to him, 
and we immediately set up, and I believe we called 
you before we did anything with the check, and we 
went ahead and fixed up another check. 

Q. For how long a time did you use this particu- 
lar cheek, Exhibit 2? 

A. It was less than two months. 

Q. You mean beginning from the first time, some 
time in August, that you first used the check, it was 
approximately two months? 

A. About the middle of October we had the 
other check printed and picked up the others that 
we distributed before that. 

Q. Have you available one of the checks which 
you are now using? 

A. Yes, sir. I believe my attorney has one there. 

Q. Can you produce the same ? 

ie Bes, Sir’. 

Q. Your counsel has submitted a check to me. Is 
this the one that you have reference to? 

A. No. This isn’t the one, but this is the same 
thing, except it has 1956 on it. The other was 1955. 

Q. So except for the vear, it is the same check 
which you testified that vou changed to some time 
in the latter part [37] of October or thereabouts ? 
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m Yes) sir. 
Q. And that you used continuously since, is that 
correct ? A. Yes, that’s right. 


Mr. Caughey: I ask that this check identified by 
the witness be marked as plaintiff’s exhibit next in 
order. 

The Court: It may be marked in evidence. 

The Clerk: Exhibit 2. 


(The document referred to was received in 
evidence and marked as Plaintiff’s Exhibit No. 
2.) 


Q. (By Mr. Caughey): Do you consider that 
the Plaintiff’s Exhibit 2 that you have already iden- 
tified that you previously used was a negotiable 
check ? A. Yes, it is a negotiable check. 

Q. And also the check which you identified as 
Plaintiff’s Exhibit 2 is also negotiable? 

A. You mean the first one you showed me? 

Q. This one I just showed you, the Plaintiff’s 
Exhibit 2. A. Yes, that is negotiable. 

Q. That is, it 1s immediately negotiable when 
they have put stamps attached to the back, is that 
right? An That’ s mein, 

Q. And both of those checks are checks which 
are distributed [88] to merchants and the stamps 
are distributed to merchants, and then the purchaser 
of the merchandise from the merchants receives 
stamps and they are apphed on the back of the 
check until the check is filled up ? a  Yesdsige 

Q. Now, you have how many spaces on the back 2 
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A. We have 100. 

Q. That is the same number of spaces that the 
plaintiff corporation has, is it not? 

Mr. Gordon: If your Honor please, the question 
actually is one which is answered by the facts, be- 
fore the Court. 

The Court: The exhibits are the best evidence. 

Mr. Gordon: That’s right. 

Mr. Caughey: That is correct. 

Mr. Gordon: I will stipulate each one bears the 
requirement of 100 stamps. 

Mr. Caughey: And at a half cent each 

Mr. Gordon: I don’t know how you are going to 
figure it, but they require 100 stamps and you get 
$1.00 for 100 stamps attached to the check. 

Mr. Caughey: Right. 

Q. Then I assume, Mr. Davis, after the checks 
have gone through the bank that they are cancelled 
and returned to you? A. Yes, sir. | 

Q. Isn’t it a fact that you have had some checks 
returned [39] with stamps of the plaintiff corpora- 
tion thereon? 

A. No, I have not had one returned. 

Q. You have never had that happen to you? 

A. No. 

Q. Have you examined all your returned and 
cancelled checks with the stamps on? 

A. Yes, sir. 

Q. You have not had any occasion where there 
has been any from merchants other than those with 
whom you were dealing? A. That’s right. 
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Q. What is the extent of the business that you 
are doing in these checks and stamps attached 
thereto? Are you familiar with the extent of the 
business carried on by the corporation ? 

A. Yes. 

Q. Would you please give me to the best of your 
knowledge the extent of the business, monthly, if 
you can? 

A. That I don’t know. I couldn’t—it would be an 
approximate figure. About $250 or $300. 

The Court: In what time? 

The Witness: A month. 

Q. (By Mr. Caughey): A month? 

A. ‘The sales of stamps themselves. 

Q. That is of stamps themselves from the corpo- 
ration, is [40] that correct ? 

A. Yes, that’s right. That is the gross sales. 

The Court: You don’t sell the checks, the blank 
checks ? 

The Witness: No. 

The Court: So the only income is from the sale 
of stamps? 

The Witness: Yes. 

The Court: You say that would be what? 

The Witness: $250 to $300. 

The Court: Per month? 

The Witness: Per month. 

Q. (By Mr. Caughey): To whom do you sell 
these stamps ? 

A. The merchants that are in the advertising 
idea, in with us on that. 
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Q. You also use the stamps in your own busi- 
ness, 1s that correct? 

A. Well, I consider myself as one of the busi- 
nesses, yes. 

Q. In that $250 or $300 a month, did you include 
the business which you were doing in stamps? 

A. That’s right, sir. 

Q. Your own business? 

A. “What's right, sir: 

Q. Did you or Mr. Layton go out and contact 
these merchants [41] and cause them to purchase 
your stamps? A. Yes, we did. 

A. Yes, we did. 

Q. In other words, you went out and told them 
you were putting out this check and explained it to 
them and asked them to purchase these stamps? 

A. Yes. 

Q. And you supplied them with the printed 
checks, is that correct? 

A. That’s right, to go along with the advertising 
deal we had planned. 

Q. These merchants that you have listed on the 
checks, Plaintiff’s Exhibit 2, are they prominent 
merchants in South Gate? A. Yes, sir. 

Q. And earry on a substantial business there, is 
that correct ? A. That’s right, sir. 

Mr. Caughey: I believe that will be all. [42] 


* os a 
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Cross-Examination 
By Mr. Gordon: 


Q. Mr. Davis, with regard to the check which 
was introduced as being used by your company now, 
is that check sold to the dealers or given to them? 

A. Itis given to them. 

Q. Do you sell them anything with the [47] 
check? 

A. No. All we sell is the stamp. 

Q. You sell stamps for the checks, is that cor- 
rect ? pee Chat sane lat 

Mr. Gordon: I think counsel has seen the stamp. 

Q. Ihave here 10 in number of 1-cent Cash Sav- 


ing Check stamps. ge Uni Ss edn, 
Q. I will ask you if these are the stamps which 
you sell to the dealers. A. Yes. 


The Court: That may be admitted as Defend- 
ants’ Exhibit A. 

Mr. Gordon: I was only going to have it intro- 
duced as an exhibit, not in evidence yet, but just for 
identification. 

The Court: Is there any objection to it? 

Mr. Caughey: No. 

The Court: In evidence. 

The Clerk: Exhibit A. 


(The exhibit referred to was received in evi- 
dence and marked as Defendants’ Exhibit A.) 


Mr. Gordon: I have no further questions. 
The Court: You may step down. 
Mr. Caughey: Just one other question. [48] 
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Redirect Examination 
By Mr. Caughey: 


Q. You testified you gave the checks away and 
sold the stamps? A. Yes. 

Q. You gave the checks away for the purpose of 
having the stamps attached to them, isn’t that a 
fact? A. That’sreeht. 

Mr. Caughey: That’s all. 

Mr. Gordon: Nothing further. 

The Court: Step down. 


(Witness excused.) 


Mr. Caughey: Mr. Beebe, please. 


EARL BEEBE 
called as a witness by and on behalf of the plaintiff 
herein, having been first duly sworn, was examined 
and testified as follows: 


The Clerk: Will you state your name, sir? 
The Witness: Earl Beebe, B-e-e-b-e. 


Direct Examination 
By Mr. Caughey: 
Q. Where do you reside? 
A. In San Marino. 
Q. What is your business? [49] 


A. Well, we are engaged in several businesses, 
but one business is the operating of the Check Sys- 


Leonard F’. Davis, et al., ete. 59 


(Testimony of Earl Beebe.) 
tem, Ine, a California corporation, distributing 
these Cash Dividend Savings stamps. 


Q. What is your position with the company ? 

A. Iam vice president of the corporation. 

Q. Is that a California corporation ? 

A. Correct, sir. 

Q. Do you know when it was organized ? 

A. To the best of my knowledge, in October of 
1954. 


The Court: And since that time you have been 
engaged in this business, have you? 

The Witness: Correct, sir. 

Q. (By Mr. Caughey): Have you any contrac- 
tual relations with the plaintiff corporation ? 

A. We have a contract with the—may I say the 
parent corporation, whereby they furnish us the 
checks and the stamps, which we sell to the local 
dealers. We are operating as their so-called agent in 
California. 

Q. Where do you operate, within what territory ? 

A. Los Angeles County, Orange County. We 
have the right to operate in other counties, but we 
haven’t expanded over all the area yet. 

Q. Do you operate in the vicinity of South Gate, 
California? [50] 

A. Yes, sir, on all sides and around South Gate. 

Q. But not in South Gate? 

A. That I would have to look over our records 
to know what the actual boundaries are. I would as- 
‘sume we have some dealers within the city limits of 
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South Gate. I cannot answer that question to my 
certain knowledge. 

Mr. Gordon: If your Honor please, I move to 
strike after where he says ‘‘I assume.”’ 

The Court: He says he doesn’t know. Denied. 

Q. (By Mr. Caughey): You are operating in 
Huntington Park, are you? A. Right. 

Q. That is the adjacent city? 

A. I believe so, sir. 

Q. Have you ever met Mr. Davis, one of the de- 
fendants, who is connected with the defendant cor- 
poration ? A. I haves 

Q. When did you first meet him? 

A. Counsel, I would say that was in the latter 
part of August, 1955. 

Where did you meet him? 

At his place of business. 

Did you go there to his place of business ? 
Yes, Sir. 

Would you state why you went there? [51] 
May I introduce a point? We have a sales 
manager, Mr. Benolken, in the area, and as soon as 
this plan was started, let us say in a week, it might 
have been more than that, it was called to our atten- 
tion that we had people operating a system, a plan 
or idea similar to ours, and we called on these peo- 
ple to call their attention to the fact that we had the 
copyright on the check and the stamps. 

Q. You say ‘‘we were.’’ Who do you mean by 
‘ewe??? A. Mr. Benolken and I. 

Q. So you both went there together? 


>OPOPO 
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pw Slivateisecorrect. 

Q. And you talked to Mr. Davis? 

A. I think I talked to Mr. Davis. I believe there 
is a father and son, but I am not certain whether it 
was this particular Mr. Davis. 

Q. You talked to someone in charge? 

A. That is correct. I believe it was probably this 
Mr. Davis. I might add that he was very courteous 
and we had a very friendly conversation. 

@. In talking to him, did he say whether he was 
aware of your activities in Southern California? 

A. Correct, sir. 

Q. He did? Ae Wiaesericht: 

Q. And you told him that you had a franchise 
in Southern [52] California, did you? 

A. We told him we had a contract with the 
parent company, a franchise for the area. 

Q. Do you know Mr. Layton, who is here in the 
room ? ees. 

Q. Did you talk to him? 

A. Prior to my talking to Mr. Davis. 

Q. On the same day? 

A. Within an hour or so of each other. 

Q. What did Mr. Layton say to you when vou 
talked to him? 

A. Substantially that he was a part of the or- 
ganization, Mr. Davis was president of the organiza- 
tion, and if I wanted to talk to the people that 
would be in charge, to go see Mr. Davis. I had prob- 
ably 10 minutes of informal discussion with Mr. 
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Layton about our having this copyright and their | 
probable violation of our copyright. 

Q. Have you made any attempt to sell your 
checks or your stamps to any merchant in South 
Gate who has refused to take the same because of 
the fact of the existence of this defendant corpora- 
tion’s check, stamps and checks there? 

Mr. Gordon: Your Honor please, I object to the 
question on the ground, first of all, it is ambiguous, 
and, second, it calls for a conclusion of the witness. 

Mr. Caughey: I don’t think it is a conclusion 
at [53] all. 

The Court: Overruled. Do you understand the 
question ? 

The Witness: Yes, sir. 

The Court: Overruled. 

The Witness: Counsel, will you please state it 
again ? 

The Court: Read the question. 

Mr. Caughey: I better reframe the question in 
view of the objection. 

Q. Have you ever had occasion to contact any 
merchant in South Gate for the purpose of endeav- 
oring to sell your checks and stamps who has re- 
fused to do so because of the existence in the terri- 
tory of the defendant corporation? 

Mr. Gordon: Your Honor please, again I will 
object on the ground it calls for a conclusion of the 
witness and is hearsay as to what the reasons are 
for a person’s refusing to do business with this man. 

The Court: May I put it this way? Have you 
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ever called upon anyone down in this particular 
area relative to purchasing your stamps? 

The Witness: I personally, within the city of 
South Gate, no. In Huntington Park, yes, but our 
sales manager in South Gate 

The Court: You can’t tell what your sales man- 
ager [54] did. 

The Witness: Okay. 

The Court: You didn’t call on anybody in South 
Gate? 

The Witness: That’s right. 

Q. (By Mr. Caughey): Not you personally? 

A. That’s right. 

Q. Just your sales manager? 

mee That’s right. 

Mr. Caughey: That’s all. 

Mr. Gordon: I have no questions. 

The Court: You may step down. 


(Witness excused.) 


Mr. Caughey: The plaintiff rests, may your 
Honor please. [55] 


*% * * 
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LEONARD F. DAVIS 
called as a witness by and on behalf of the defend- 
ants herein, having been previously duly sworn, was 
examined and testified further as follows: 


Direct Examination 
By Mr. Gordon: 


Q. Mr. Davis, I believe you testified upon exam- 
ination by Mr. Caughey, that you had gotten the 
idea for the plan or system that you have for the 
checks from a purchase that you made at the Iowa 
Pork Shop, is that correct ? A. That’s right. 

Q. What were you given at the Iowa Pork Shop 
that gave you this idea? 

A. They asked me if I was saving the stamps 
and I said yes. 

Q. And they gave you what? 

A. When I purchased the merchandise, they 
gave me these Cash Dividend stamps that they had. 

Q. Prior to that time had you been seeking some 
scheme [56] or plan for advertising, for promotion 
of your business ? A, Wiad 

Q. Had you been approached by any other per- 
sons who sold any schemes or plans for promotion 
of business ? A. Yes. 

Q. Do you know who they were? 

A. The Blue and Gold Stamp Company ap- 
proached me, and also the Cash Discount Coupon 
Company. I guess they are under another name. 

Q. They are all stamp saving outfits, is that — 
right ? A,  Uhar solic | 
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Q. Did you put any of those into use in your 
place of business at all? A. No, I didn’t. 

Q. When was the first time that you actually put 
the check and the stamp system into your place of 
business, the Davis Market ? , 

A. I don’t know the exact date, but it was in the 
last part of August. I don’t know exactly the day, 
but it was the last part of the month of August. 

Q. The stamps that you were using, are they the 
same form that you have at the present time ? 

yaw Y es. 

Q. The ones that were introduced by Defendants’ 
Exhibit A are the ones that you have always used, is 
that right? [57] A. That’s right. 

Mr. Gordon: I have no further questions, your 
Honor. 

Mr. Caughey: No questions. 

The Court: You may step down. 


(Witness excused.) 


Mr. Gordon: The defendant rests, your Honor. 

The Court: Any other testimony ? 

Mr. Caughey: Well, no, sir. I have got the check 
in. 

The Court: The defendant has rested, so T was 
wondering whether you had any other testimony. 

Mr. Caughey: No, sir. I think with that testi- 
mony your Honor is able to pass upon the case. [58] 


* % * 
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Mr. Caughey * * * The defendants have, with 
knowledge and access to this particular check, in 
effect copied it. 


The Court: No question in my mind they copied — 


it. No question about it. [60] 

Mr. Caughey: Yes, sir. 

The Court: They copied it. The only question is, 
did they have a right to copy it? 


* & % 


[Endorsed]: Filed August 13, 1956. [61] 


[Title of District Court and Cause. ] 


CERTIFICATE BY CLERK 


I, John A. Childress, Clerk of the United States 
District Court for the Southern District of Califor- 
nia, do hereby certify that the foregoing pages num- 
bered 1 to 25, inclusive, contain the original 


Complaint ; 

Answer ; 

Findings of Fact, Conclusions of Law & 
Judgment ; 

Notice of Appeal; 

Designation of Contents of Record on Ap- 
peal; 

Order Extending Time to Docket Record on 
Appeal ; 


which, together with a full, true and correct copy of 
the Cost Bond on appeal; 1 volume of reporter’s 
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transcript; and plaintiff’s exhibits 1 & 2 and defend- 
ants’ exhibit A, all in the above-entitled cause, con- 
stitute the transcript of record on appeal to the 
United States District Court for the Ninth Circuit 
in the above case. 


I further certify that my fees for preparing the 
foregoing record amount to $2.00, which sum has 
been paid by appellant. 


Witness my hand and seal of the said District 
Court this 13th day of September, 1956. 


[Seal] JOHN A. CHILDRESS, 
Clerk ; 


By /s/ CHARLES E. JONES, 
Deputy. 


[Endorsed]: No. 15289. United States Court of 
Appeals for the Ninth Circuit. Cash Dividend Check 
Corporation, Appellant, vs. Leonard F. Davis and 
Wayne Layton, Doing Business Under the Ficti- 
tious Firm Name and Style of Cash Saving Check 
Corporation and Cash Saving Check Corporation, 
Appellees. Transcript of Record. Appeal from the 
United States District Court for the Southern Dis- 
trict of California, Central Division. 


Filed September 19, 1956. 


/8/ PAUL@EO BREEN, 
Clerk of the United States Court of Appeals for the 
Ninth Cireuit. 
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United States Court of Appeals 
for the Ninth Circuit 


No. 15289 


CASH DIVIDEND CHECK CORPORATION, a 
Corporation, 


: 
Plaintiff-Appellant, : 
= 


LEONARD F. DAVIS and WAYNE LAYTON, 
Doing Business Under the Fictitious Firm 
Name and Style of CASH SAVING CHECK 
CORPORATION, and CASH SAVING 
CHECK CORPORATION, a California Cor- 
poration, } 

Defendants-Appellees. 


CONCISE STATEMENT OF POINTS 


The appellant, Cash Dividend Check Corporation, 
pursuant to the provisions of Rule 17 of the Rules 
of the United States Court of Appeals for the Ninth 
Circuit, does hereby designate the following as the 
concise statement of points upon which it will rely 
on appeal: . 


1. That the work exemplified by Exhibit 1 to the 
complaint embodies subject matter which is entitled 
to a statutory copyright under the provisions of 
Title 17, United States Code, § 10. 


9. That the work exemplified by Exhibit 1 to the 
complaint contains original subject matter and se- 
cures to the plaintiff a valid statutory copyright 
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under the provisions of Title 17, United States Code, 
§ 10. 


3. That the work exemplified by Exhibit 2 to the 
complaint embodies original subject matter of plain- 
tiff’s statutory copyright and is an infringement 
thereof. 


4. That the work exemplified by Plaintiff’s Ex- 
hibit 2 embodies original subject matter of plain- 
tiff’s statutory copyright and is an infringement 
thereof. 


5. That the Trial Court erred in finding in Find- 
ing of Fact V that Plaintiff’s Exhibit 1 did not em- 
body subject matter which would entitle it to a valid 
statutory copyright. 


6. That the Trial Court erred in failing to find 
that Exhibit 2 to the complaint and Plaintiff’s Ex- 
hibit 2 were infringements of plaintiff’s statutory 
copyright. 

7. That the Trial Court erred in finding in Find- 
ing of Fact IX that the action of defendants in 
publishing and distributing the works exemplified 
by Exhibit 2 to the complaint and Plaintiff’s Ex- 
hibit 2 have not caused any damage or injury to the 
plaintiff. 

LYON & LYON, 
/s/ R. B. CAUGHEY, 
Attorneys for Appellant. 


[Endorsed]: Filed September 28, 1956. 


